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THE PROPOSALS THE ASSOCIATION 


The proposals and recommendations the Federal Communications 
Bar Association are found the Committee Print which now before 
you, and Sections through and through 5497, in- 
troduced August 1941, Representative Sanders. The Association 
5497, which relates problems particular groups within the industry. 
will, therefore direct our comments the Committee Print rather 
than 5497. 

Generally speaking, the proposals the Association fall within three 
principal categories, namely; (1) Changes the administrative setup 
basic organization the Commission; (2) changes the procedure 
employed the Commission; and (3) changes those provisions 
the Act relating judicial review Commission action. For con- 
venience presentation, our proposals will discussed under these 
general headings rather than they appear the Committee Print 


Changes the Administrative Setup Basic 
Organization the Commission 


Existing provisions law relating the Commission itself and 
the terms, qualifications and duties the Commissioners and Commis- 
sion personnel are found Section the Act. Section the Act 
provisions which permit, but not require, the Commission 
organize itself into divisions for the performance its duties and 
permit the further delegation duties individuals boards 
these provisions law which desire first address ourselves and 
suggest certain amendments thereto. Existing provisions law which 
are material the questions presented us, well our proposed 
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amendments thereto, appear the Committee Print, pp. 2-11. 
references these will made connection with our discussion 
specific proposals. 

regard the problem the proper administrative setup basic 
organization the Commission the most important problem this 
field, and one which properly solved will far towards eliminating 
other problems which now present themselves. Since this problem 
involved one and one for which variety solutions can suggested, 
feel justified dealing with some length. shall, therefore, 
begin considering the legislative history the provisions above re- 
ferred to, proceed evaluate them the light experience, and then 
summarize our recommendations view the conclusions reached. 

should stated the outset that problems relating the proper 
administrative setup basic organization the Commission have exist- 
only since the enactment the Communications Act 1934. Com- 
prehensive legislation the radio field has existed since the enactment 
the Radio Act 1927, but due the limited nature the original 
Commission’s jurisdictions, problems now dealt with either did not exist 
did not exist their present form until after the enactment the 
1934 Act. 

The Radio Act 1927, amended and continued effect until 
1934, provided for commission five Like other similar 
agencies established the Congress, the Commission created the 
1927 Act had broad powers within the field allocated it. has both 
quasi-legislative and quasi-judicial powers within this field, and within 
the sphere area its jurisdiction was well nigh autonomous. But its 
jurisdiction the entire communications field was quite limited. 

Among other things, the original Commission was empowered 
bands frequencies for all non-governmental uses, enact 
rules and regulations governing the allocation and use such frequen- 
cies and act the licensing authority which was required pass 
upon the fitness and qualifications all applicants for frequencies 
well make determinations judicial nature between competing 
applicants for the same facilities.2 But this Commission had author- 
ity responsibility any kind over wire the 
persons engaged such communications; nor did have any jurisdic- 
tion over the rates and business practices common carriers com- 
munications either the wire the radio field. During the seven years 
its existence, practically all its time and effort and that its 
personnel was devoted the establishment and maintenance do- 
system. was apparent even then that the regulation 
mass communications was field unto itself and one 
which must separately dealt with, but there was little demand 


1Section Radio Act 1927, Stat. 1162. 
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necessity for the creation divisions within the original Commission 
because the extremely limited nature that Commission’s 
tion. 

When the present Commission was established pursuant the 
Communications Act 1937, entirely different situation was present- 
ed. Congress then proceeded upon plan and theory expressed 
message from the President the Congress, dated February 26, 
this message, the President the creation new agency 
which would have broad jurisdiction over the entire field communi- 
and which would have not only the authority then vested the 
Federal Radio Commission but such authority over common 
communications then rested with the Interstate Commerce Commission 
and certain other agencies the federal field. this end, the present 
Commission was established and given not only that jurisdiction over 
strictly radio matters which the Federal Radio Commission had ex- 
ercised, but also jurisdiction over all common carriers communications 
which were subject federal regulation, including carriers wire 
well wireless. 

While the bills which resulted the Act 1934 
were still under consideration the Congress, apparent that 
the delegation these added duties and responsibilities would have two 
results. the first place, was apparent that the volume work 
which would have done the new Commission would greatly 
exceed that which had been done the Federal Radio Commission. 
the second place, became apparent that new and novel questions would 
presented the new agency—problems which had never been com- 
mitted single the Federal Government the Communica- 
tions field. Presumably prompted recognition these facts, Congress 
considered both increase the membership the new Commission 
over that the original Commission and also considered separation 
the new Commission into sections divisions for the performance 
its various duties. 

The first bills which were introduced Congress (S. 2910 and 
3801, 73rd Congress, Second Session) and upon which hearings were 
held provided for Commission seven rather than five members, and 
for mandatory separation the new Commission into divisions. The 
plan then proposed was the establishment three divisions which would 
exercise the jurisdiction the Commission follows: (1) 
division which would have jurisdiction over all matters related 
connected with broadcasting, over amateur stations, and over the mobile 
services; (2) telephone division which would have jurisdiction over 
all matters relating connected with common engaged 
voice communications wire radio other than broadcasting; and 


The President’s message set forth full 1850, which accompanied 
3285, 73d Cong. Ses. (1934). 
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(3) telegraph division which would have jurisdiction over all matters 
related connected with common carriers engaged record com- 
munication wire, radio cable.* 

After extended consideration both Houses, bills were passed 
the House and Senate which contained different provisions. The bill 
passed the Senate (S. 3285) provided for Commission five mem- 
bers divided into two permanent divisions two members each 
with the chairman the Commission acting member both divi- 
the other hand, the bill passed the House provided for 
Commission seven members which was authorized but not required 
organize itself into not more than three divisions not less than three 
members each without specifying detail the functions the divisions 
thus established.* conference, the House version was adopted, 
and Section the present Act provides for Commission seven 
members, while Section the present Act permits but does not require 
the Commission organize itself into divisions along the lines provided 
for the House 

Upon the organization the Federal Communications Commission 
July 11, 1934, organized its membership (July 17, 1934) into three 
divisions three members each substantially the same manner that 


4Section 5(a) 2910, 73d Cong. Ses., introduced Senator Dill 
February 27, 1934; Section 5(a) 73d. 2d. Ses., introduced 
Mr. Rayburn February 27, 1934. 

5S. 3285, 73rd Ses., introduced Senator Dill April 1934, 
emerged from the Hearings 2910 supra. No. 781, which accompanied 
this, dated April 19, 1934 recited: 


“Section Provides for bipartisan commission five members with terms 
six years annual salary $10,000.” 


“Section Divides the Commission into two divisions: The Radio Division 
and the Telegraph and Telephone Division. The chairman the Commission, 
designated the President, made member both divisions.” 


“One reason for this statutory division desire achieve effective regu- 
lation the telephone and telegraph business. has shown that 
commercial broadcasting takes the attention all the members the Radio 
Commission. Railroads and other transportation take most the attention 
the Interstate Commerce Commission. Your committee believes that unless 
the law provides clear division powers, broadcasting problems being 
numerous, the Commission would give most its attention radio and neglect 
the telephone and telegraph regulation. The study and regulation 
effective. 


“Except certain instances, enumerated Section each Division will act 
independently the other, nor shall the full Commission review the action 
division. should emphasized that for all purposes, the action either 
division with respect matters under its jurisdiction the action the 
Commission, other words, for such purposes the division the Commission.” 
The Committee which conducted hearings 8301 reported out 3285 
June 1934. See 1850, 73d Cong. Ses., which accompanied 3285 
Conference Rep. No. 1918 3285, 73d Cong. Ses., June 1934. 
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provided for the bills originally introduced this subject. The three 
divisions thus established were designated the Division, the 
Telephone Division and the Telegraph Division. The Chairman the 
Commission acted member each division, and each division selected 
its own chairman. The Commission functioned pursuant this division 
plan from July 17, 1934, until November 15, 1937. 

November 15, 1937, the division plan was abolished pursuant 
Commission order that effect adopted October 28, 1937. The 
reasons for this action are not only interesting from historical point 
view but have direct bearing upon the recommendations relating 
Commission organization which make. Briefly stated, these reasons 
were: (1) desire upon the part all practically all Commission 
members deal actively with matters; (2) corresponding 
unwillingness all practically all the Commission members 
devote substantially their time and effort problems the Commis- 
sion involving matters other than broadeasting; and (3) resulting 
intermeddling those members not assigned matters with 
the work and functions those members who were. This was done 
variety ways—by the making speeches, the issuance 
publie statements, and action granting petitions for rehearing 
broadcast cases that such cases would come before the full Commission 
rather than being disposed finally the appropriate division. Other 
reasons for this action may have been, and perhaps were, advanced the 
time, but our opinion the major reasons were above stated. 

Since November 15, 1937, the Commission has had regular divis- 
except for the delegation matters boards composed 
less than quorum the Commission and individual commissioners, 
the Commission has attempted during this period function 
entirety all matters committed under the law. The results have 
been generally unsatisfactory persons having business before the 
Commission lead us, association practitioners before the 
Commission, recommend certain changes the Act itself. 

proposing these changes, have been governed not only our 
own experience practitioners but the results the experience and 
studies others. have borrowed liberally from the report and 
ommendations both the majority and the minority groups the 
Attorney General’s Committee Administrative Procedure. short, 
have attempted avail ourselves assistance wherever could 
properly found. result, have reached certain conclu- 
sions, all which are variance with the Commission’s present plan 
organization and method functioning. These basic conclusions are 
five number, and can stated together with summation the rea- 
sons therefor, follows 

Our first conclusion that while complete separation the 
legislative, judicial and executive functions administrative agency 
such the Federal Communications Commission perhaps not possible, 
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possible so, these various functions the Commission should 
exercised different persons different groups which include some 
persons not common other groups exercising different functions. 

Upon this proposition think there substantial agreement among 
those who sponsor well those who oppose the further use and 
development the administrative process. All members the Attorney 
General’s Committee agreed that, the extent possible with the reten- 
tion particular agency cohesive government unit particular 
field, separation the legislative, judicial and executive functions 
that agency should accomplished. While all members the Commit- 
tee were not agreement with the extent which this could accom- 
plished, and while all were not agreement concerning the importance 
the separation functions particular agencies, there was 
dispute concerning the fundamental question involved.® 

Our own opinion that valid contrary argument can made. 
inherent the nature things that one who initiates prosecution 
not the best judge the guilt innocence the also 
fundamental that while one who initiates advocates legislative enact- 
ment may the best judge what intends such enactment mean, 
not the best judge the guilt innocence some person who 
charged with its violation. Moreover, will presently developed, 
there are other and valid reasons why the same person group per- 
sons should not indiscriminately exercise all executive, legislative and 
judicial functions the communications field where the problems are 
numerous and their proper solution depends upon the application 
such wholly divergent concepts and philosophies. 

Our second conclusion, amply fortified experience since the 
divisions were abolished 1937, that the volume and variety the 
Commission’s duties under the present law are such that impossible 
for the entire Commission intelligently and effectively pass upon all 
matters for which now must assume responsibility. 

While many routine and technical matters can and are now 
delegated the Commission its staff with ultimate approval dis- 
approval resting the Commission itself, even under this plan results 
are far from satisfactory. The Commission cannot give the time and 
attention necessary many things which are real importance the 
generally and paramount importance those persons whose 
business and property are subject Commission regulation. This has 
been particularly true matters judicial nature where rights de- 
pend upon facts, and where the whole Commission cannot and therefore 
does not devote the time and attention necessary hear the evidence 


Report Attorney General Administrative Procedure (1941) 56: 


“These types commingling functions investigation advocacy with 
the function deciding are thus plainly undesirable.” 


the extended views Messrs. McFarland, Stason and Vanderbilt pp. 
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even familiarize itself with the record made those subordinates who 
hear the evidence. Expertness cannot attained without familiarity 
and familiarity can come only with some degree personal contact and 
personal study, which not now possible.® 

Our third conclusion that such the Commission’s duties lend 
themselves separation upon the basis the person class 
persons for whom the communications are intended rather than upon 
the basis the method employed establishing the communications 
has been attempted. 


Regardless the means the communications employed, there 
are essentially two types communication—public mass communi- 
eations intended received the directly, and private com- 
munications which are intended received designated addressee 
addressees. The problems presented the regulation these two 
types communications are basically and inherently different, and 
different conclusions and different approach are essential their 
proper solution. This particularly true judicial quasi-judicial 
determinations which are required these two fields. 

Regardless whether common carriers communications employ 
wire wireless, combination both, the relationship between the 
carrier and the sender addressee message essentially contrac- 
tual. Public utility concepts are controlling determining the rates, 


Under the present procedure the Commission formally adjudicated cases, 
the case referred Commissioner who reports his colleagues. quote from 
the monograph the dated January 31, 1940 ff. from the Attorney 
General’s Report: One the Commissioners then designated study the case 


for the purpose recommending the Commission what action shall 
taken: 


“The study which made the case the several Commissioners and 
the form which their reports their colleagues takes, varies with each member 
the Commission. Some them have their secretaries make thorough 
analysis the record the same fashion would attorney the Law 
Department. Others content themselves with reading memoranda, digging 
into the record only such times they may have doubts the recom- 
mendations made. All the Commissioners utilize the services the members 
the technical and legal staffs for the purpose having additional light thrown 
upon the matters issue. 

“The discussion the proposed decision had executive session 
the Commission, which members the staff are present. The usual 
procedure that followed for the Commissioner whom the case was 
assigned state the recommendations has for changes the proposed 
decision drafted the Law Department. Other Commissioners may have 
made independent study the matter and may add disagree with 
those recommendations. information available the extent which 
independent studies this type are made the motives which lead the Com- 
missioners assume these additional burdens. For the most part, rumored, 
the members the Commission concern themselves matters not assigned 
them only they have some peculiar personal interest the case. the 
application for facilities the community from which the Commission comes, 
for example, may decide look more fully into the matter.” 
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and practices the carrier and the mutual rights and obliga- 
tions the parties. the case mass communications there 
direct contractual relationship between the person controlling the trans- 
mission medium and the ultimate receiver the message transmitted. 
Ordinary public utility concepts have slight any application these 
which must depend for proper solution upon considerations 
radically different notwithstanding these basic differ- 
ences, there has been tendency upon the part the Commission, par- 
ticularly since the division plan was abolished, confuse the two types 
cases and apply the same concepts and philosophy the regulation 
both and the detriment Moreover, there has also been 
tendency upon the part the Commission ignore the less interesting 
problems public utility regulation and devote inordinately large 
portion the Commission’s time and attention the more attractive 
and publicity-making questions involved mass com- 
munications. 

Our fourth conclusion that some the Commission’s duties 
not lend themselves the separation above suggested; that there are 
problems which are common all types communication and with 
which all members any regulatory agency the communications 
field should familiar and should share responsibility. 

One outstanding illustration problem the class above re- 
ferred that the allocation frequencies particular services. 
Due technical developments and increased use radio all types 
communications, the allocation frequencies and will continue 
problem which must solved the light public demand for 
communications generally and not limited consideration the needs 
particular group service. the same category falls emergency 
communications and the qualifications and licensing all radio oper- 
ators. 

Moreover, the Commission act cohesive governing unit 
the communications field rather than house divided against itself, 
there are least two other problems which must solved the Com- 


Publishing Co. Federal Communications Commission, App. 
124, (2d) 249 (1937): 


“But have never said that radiobroadcasting station public utility 
But the power Congress has not yet been extended the point 
fixing and regulating the rates charged the licensee the establishment 
rules requiring serve alike the entire public the use its facilities. 
Nor has Congress assumed the right limit the profits the basis its 
investment, otherwise. The licensee radio station chooses its own 
advertisers and its own program, and generally speaking the only requirement 
for the renewal its license that has not failed function and will not 
fail function the public interest.” 


public utility concepts have been applied the transfer broadcast 
facilities under section 310(b) the Act. Travelers Broadcasting Service 
Corporation (Docket No. 4692, November 1938, and November 1939). 
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mission itself rather than any division thereof. They are those relat- 
ing the selection and appointment proper personnel and the pro- 
mulgation rules and regulations general application. 

Concerning the first these problems, believe there can 
real question. the Commission act unit for any purpose, 
must have the ability select and assign its personnel such unit. 
Coneerning the question the promulgation rules and regulations 
general application can contended with that the division 
which most familiar with particular subject should authorized 
and permitted promulgate all rules and regulations relating that 
subject. the contrary, believe that the advantages gained 
the assumption this responsibility the Commission en- 
tirety will outweigh any advantage resulting from different plan. The 
proper administration the Act its entirety Commission fune- 
tion distinguished from that particular division. know 
way which the policy-making power reflected rules and regula- 
tions general application can dealt with placing this 
responsibility upon the Commission entirety. additional 
reason for this course action, suggest that this manner, and 
only this manner, can workable division the Commission’s legis- 
lative and judicial functions accomplished. 

Our fifth that the volume and variety the executive 
duties which the Chairman the Commission must assume under the 
present law are such that impossible for him devote the time and 
attention necessary their proper handling and the same time give 
proper consideration matters judicial quasi-judicial nature. 

Under the division plan effect the Commission from 1934 
1937, the Chairman the Commission was officio member each 
division and entitled vote all matters heard and determined 
that division the entire Commission. During this period, was the 
exception rather than the rule for the Chairman the Commission 
sit through hearing conducted any division, the press other 
duties required his participation the work other divisions and 
the entire Commission being such that attendance was impossible. 
Since the abolition the divisions, the full Commission has held very 
few hearings, but even here the Chairman has too frequently been re- 
quired absent due his with other matters. re- 
gard fundamental that one who decides controversy hear 
least have the opportunity adequately advise himself concerning the 
issues which must This has been practically impossible 
under the present Act, both before and since the divisions were abolished. 

All that has heretofore been said has related the duties and re- 
sponsibilities the Chairman before the declaration war and before 
the appearance particular communication problems arising out 
the national defense effort. illustrative the present situation, the 


Morgan United States, 298 468. 
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Chairman the Commission has himself testified before Committee 
this Congress during the present Session that since the advent the 
national emergency has been required spend approximately ninety 
per cent his time matters related defense communication prob- 
lems, concerning which Chairman the Defense Communications 
Board must assume The plain fact that under 
any conceivable set person cannot adequately per- 
form the executive duties which fall upon the Chairman the Com- 
mission and the same time take part the hearing and disposition 
adjudicated cases. 

The proposals which make concerning changes the Act re- 
lating the administrative setup organization the Com- 
mission are predicated upon and take into account the just 
stated and discussed. 

Our first proposal that Section Title the Act which au- 
thorizes the Commission organize its membership into divisions, fixes 
the duties such divisions and provides for the further delegation 
certain duties individuals and boards stricken its entirety 
and that there inserted lieu thereof new section which shall pro- 
vide for the mandatory division the Commission into permanent di- 
visions for the performance certain functions. Existing law upon 
this subject found pp. 4-7 the Committee Print, and our pro- 
posal found pp. 7-11 that document. will seen, the new 
section proposed consists eight paragraphs, all dealing with 
the duties, powers and functions the entire Commission, the divisions 
thereof and the Chairman the Commission. will proceed 
consider these paragraphs they appear the Committee Print, re- 
lating them the course our discussion the provisions existing 
law which they would replace. 

the terms Paragraph (a) our proposal, found pp. 7-8 
the Committee Print, the present Commission consisting seven 
members provided for Section (a) the Act, set out 
the Committee Print, will divided into two permanent divisions 
three members each. The seventh member, present, will continue 
designated the President Chairman the Commission and 
will have certain specific powers and duties, which are dealt with else- 
where the proposed new section. The divisions thus established 
are known the Division Public Communications and the Di- 
vision Private Communications, and member the present Com- 
mission designated the President serve upon one division shall have 
exercise any duty authority with respect the work functions 
the other, except expressly provided elsewhere this section. All 
persons subsequently appointed the President act Commissioners 


See testimony Chairman Fly, December 10, 1941, before Subcommittee 
House Appropriations Committee; see also testimony Chairman Fly, March 18, 
1942, before House Rules Committee. 
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shall appointed serve particular capacity, e., Chairman 

Paragraphs (b) and found the Committee Print de- 
fine the duties and jurisdictions the divisions provided for Para- 
graph (a). each instance, division given rule-making 
policy-making have only judicial quasi-judicial pow- 
ers. have the power make ‘‘adjudications’’ all 
controversies’’ within its respective jurisdiction. The term ‘‘adjudi- 
subsequently defined this section meaning ‘‘the final 
disposition particular cases, controversies, applications, complaints 
proceedings involving named persons named res.’’ The term ‘‘cases 
and later defined including ‘‘all adversary pro- 
ceedings whether judicial quasi-judicial nature, and whether in- 
stituted the Commission its own motion 

the the Division Public Communications, jurisdiction 
will extend all cases controversies arising under the Act and the 
rules and regulations the Act enacted pursuant the Act relating 
and radio communications intended received the public 
directly.’’ the case the Division Private Communications, jur- 
isdiction will extend all cases and controversies arising under the pro- 
visions the Act and the rules and regulations the Commission en- 
acted pursuant the Act relating ‘‘wire and radio communications 

Paragraph (f) appears the Committee Print and deals 
with the manner which the divisions the Commission shall op- 
erate. provides that each division shall elect its own chairman and 
shall organize its membership and the personnel assigned such 
manner will best serve the prompt and orderly its busi- 
ness. Provision made that determinations division any 
matter within its jurisdiction are have the force and effect de- 
terminations the whole Commission; that each division shall act 
through majority its membership; and that its action shall not 
subject review the whole Commission. short, within the sphere 
its jurisdiction each division the Commission wholly 
autonomous. 

Paragraph (d) appearing pp. 8-9 the Committee Print de- 
fines the duties and jurisdiction the whole Commission. Upon the 
whole Commission will conferred all the quasi-legislative power 
the Commission the power adopt and promulgate all rules and 
regulations general application, including all procedural rules and 
regulations for the Commission and the divisions thereof. The Com- 
mission will also have the duty and responsibility assigning bands 
frequencies the various radio services and selecting and appoint- 
ing all officers and employees the whole Commission and the divis- 
ions thereof. 


1 
| 
| 
q 
‘ 
q 
| 
7 
P= 
7 
: 


132 JouRNAL THE FEDERAL COMMUNICATIONS Bar ASSOCIATION 


Under the phraseology our proposal, the full Commission will 
have jurisdiction with respect all matters where the Act does not now 
otherwise confer authority either upon the Chairman upon one the 
divisions, and addition will have the power settle any conflict 
with respect jurisdiction which may arise under the Act. short, 
the whole Commission will act the legislative and policy-making 
body for the whole Commission with full power and authority act 
any matter where the statute does not specifically provide otherwise 
and with full power and authority settle any controversy which may 
arise within the Commission itself concerning the meaning and appli- 
eation any provision the Act which jurisdictional nature. 

Paragraphs (e) and (g), found pp. and the Committee 
Print respectively, relate the duties and functions the Chairman 
the Commission and the method his selection. Paragraph (e) pro- 
vides that the chief executive officer the Commission that 
shall preside all meetings the whole Commission; that shall 
represent the Commission all matters relating legislation and legis- 
lative reports; that shall represent the Commission any division 
thereof all matters requiring conferences communications with 
representatives the public other governmental officers; and that 
generally shall his duty coordinate and organize the work 
the Commission and each division thereof such manner insure 
prompt and efficient handling all matters within the jurisdiction 
the Commission. Specific provision made that the Chairman the 
Commission shall not serve upon either the divisions except tempor- 
arily the case the absence inability division member 
serve. 

Paragraph (g), found the Committee Print, makes pro- 
vision for the selection designation temporary Chairman the 
whole Commission when vacancy that office exists where the 
Chairman unable serve. The temporary Chairman selected 
the whole Commission from among its membership, and service 
Commissioner temporary Chairman not disqualify such Com- 
missioner from service upon the division which regularly ap- 
pointed. 

Paragraph (h), found the Committee Print, contains 
definitions which are intended clarify other provisions this section 
and their relation other provisions the Act. Thus, here pro- 
vided that the term ‘‘Commission’’ taken throughout the Act 
‘‘taken mean the whole Commission division thereof re- 
quired the context and the subject matter dealt with.’’ This para- 
graph also contains the definition the term ‘‘adjudications’’ and the 
term and controversies’’ already explained connection with 
Paragraphs (b) and (e). 

related proposal, but one which will require amendment 
another section the Act, that provided for the Committee 
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Print. Paragraph (b) Section the Act, now written, specifies 
the qualifications any person appointed serve upon the Commis- 
sion, and the concluding sentence that paragraph provides that 
more than four Commissioners shall members the same political 
party.’’ The amendment which suggest that this provision See- 
tion altered provide that not more than two members 
either division well not more than four members the whole 
Commission shall members the same political party. this man- 
ner, the bi-partisan character the whole Commission for which pro- 
vision now made will extended the divisions. other respects 
the provisions law appearing Section the Act and 
among other things the qualifications, tenure and salary the members 
the Commission will left unchanged. 

guide further analysis our proposal, should ob- 
served that our proposed new Section appearing pp. 7-11 the 
Committee Print contains counterpart Section (e) existing 
law appearing pp. 5-7 that document. Our reasons for this omis- 
sion are twofold. the first place, believe that the provisions 
Section (e) existing law are phrased provocative mis- 
understanding and confusion practice. the second place, not 
believe that any such provisions are necessary even desirable the 
mandatory division plan which propose adopted. Any necessary 
ordinates can accomplished under other provisions the Act. 

way summary concerning our proposal, let 

(1) The whole Commission will have and exercise all legislative 
and quasi-legislative powers conferred the Act. will have power 
and authority adopt and promulgate any rule regulation gen- 
eral application required authorized the Act, procedural 
rules and regulations for the Commission and each division. The whole 
Commission will have plenary authority over emergency the 
qualification and licensing operators, the selection and control 
Commission personnel, the assignment bands frequencies the 
various radio services, and over many other subjects and services 
present. 

(2) The present judicial and quasi-judicial the Com- 
mission will vested the proposed divisions far those 
tions relate the most important and controversial subjects within the 
jurisdiction the Commission. Jurisdiction hear and determine all 
cases arising under the Act regulations relating tele- 
vision, and kindred communications intended for public 
reception will vested the Division Communications. Sim- 
ilar jurisdiction with respect common carriers and communications 
intended for designated addressee will vested the Division Pri- 
vate Communications. This plan not only recognizes the basic and fun- 
damental differences between the two types communications involved 


q 
J 
q 
| 
| 
| 
7 
4 
> 
| 
= 
7 
7 
¢ 
7 
pie 


134 JOURNAL THE FEDERAL COMMUNICATIONS ASSOCIATION 


and the nature the questions presented each, but also provides 
method for obtaining proper consideration those cases persons 
who will able devote their time and attention the questions com- 
mitted them without undue interruption interference occasioned 
the demands basically different problems. 

(3) The status the Chairman will that executive officer 
and coordinator participating fully all matters within the jurisdiction 
the Commission except the determination and decision contested 
matters which are made the exclusive business the divisions. Ex- 
perience has amply demonstrated that the Chairman cannot expected 
devote the time and attention necessary the proper handling and 
disposition these matters and also efficiently discharge the many 
other duties which are unavoidably his under the Act. these 
other duties, attempt has been made clarify the status the 
Chairman and make him and him only the official spokesman and 
representative the Commission certain important respects. 

not make the claim that our proposal concerning this subject 
will constitute panacea for all ills; nor claim that constitutes 
the only method dealing with this subject. do, however, claim 
that the changes proposed these two sections will bring about 
much needed and desired separation the executive, judicial and 
legislative functions the Commission; will contribute sounder 
knowledge the part the Commissioners the communication prob- 


lems committed them; will make for orderly procedure and harmony 
decision; will divide the duties and functions the Commission 
among its membership make adequate performance possible; and 
will expedite the disposition matters which come before the Com- 
mission for its determination and decision. 


Changes The Procedure Employed 
The Commission 


Changes which propose relating the procedure employed 
the Commission are found proposed amendments Sections 308, 
309, 310, 405 and 409 the Act. discussing these changes will 
dea] with them not the order which they would appear the 
Act itself, but they affect successive stages the administrative 
process. 

But before discussing detail the suggested changes, desire 
point out and comment upon problem which presented almost 
every section the present Act which deals with procedural rights and 
remedies. arises out the fact that while grants power the 
Commission are given broad and general terms, limitations placed 
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upon the exercise that power the terms the Act are stated 
narrow and restrictive The result has been great doubt 
and confusion concerning the meaning and application most, not 
all, these statutory provisions and what believe outright 
avoidance the legislative intent certain important respects. 

Thus, particular sections hereinafter dealt with, Congress has 
conferred broad powers upon the Commission with respect the grant- 
ing all applications regardless class. But the same sections and 
different sections has stated that certain enumerated ap- 
plications should handled certain manner, that is, after due 
notice and after opportunity for With reference other 
applications which are essentially similar nature and require the same 
type determination, the Act silent their method 

long the Commission was willing interpret the language 
the Act conferring the right heard not only those cases where 
the provisions the Act were mandatory that respect, but also all 
cases the same general type, great difficulty was 
however, find the Commission taking the position that 
because reference made certain procedural sections the Act 
certain applications which are mentioned other sections 
the Act, the Commission free exercise its own discretion 
how such applications should handled; that not bound the 
requirements due process otherwise, give parties such appli- 
geration say that practitioner position correctly ad- 
vise client concerning rights and remedies before the Commission un- 
less the Act detail and with particularity spells out certain course 


example Section 308 (a), which authorizes the granting the Com- 
mission licenses, renewal licenses and modification licenses “only upon 
written application therefor received it,” provision made for hearings. 
Section 309 (a), dealing with the handling the Commission the same applica- 
tions referred Section 308 (a), contains provision which would authorize 
any person other than the applicant take any action. Section 310 (b) silent 
the issue whether the Commission shall hold hearings where transfer license 
involved. Section 319 (a), the provision dealing with construction permits, 
silent the issue hearings. 

Section 309 (a). 

Section 310 (b) and Section 319 (a). 

the administration the Radio Act 1927 and the Communications 
Act 1934, until about 1938 1939 the following procedure described 
the Third Annual Report the Federal Radio Commission (1929) was followed: 


“Other licensees applicants who have interest the matter, but who 
would adversely affected the granting the application are notified and 
given opportunity heard and oppose the action. The Commission has 
not only given notice parties shown its records interested, but has 
given general notice the public pending applications and hearings through 
its Press Bureau. The fact that practically every application requests the use 
frequency frequencies already use some other licensee makes such 
procedure expedient.” 
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This doubt and confusion has been further aggravated the fact 
that certain other sections the Act permit the Commission classify 
licenses and issue different types licenses for different purposes. 
All these instruments authorization empower the holder thereof 
operate radio transmitting equipment and are therefore licenses within 
any proper meaning that term used throughout the Act. But 
the use such names and designations ‘‘special experimental au- 
thorization’’ and ‘‘special service authorization’’ the Commission has 
attempted avoid the application the procedural sections the Act 
persons who apply for hold these instruments authorization, 
and, least one has been able persuade the courts that there 
was proper basis for such distinction. 

believe that when Congress, Section 301 the Act, provided 
that ‘‘no person shall use operate any apparatus for the transmission 
energy communications signals radio’’ interstate char- 
acter having interstate effects ‘‘except under and accordance with 
this Act and with license that behalf granted under the provisions 
this meant prevent such action any means any name 
which the Commission might assign it. further believe that when 
Section 319 the Act Congress made the granting construction 
permit condition precedent the issuance license, meant deal 
with matter substance and not with one form. both instances 
believe that Congress meant control the result rather than the 
particular method followed reaching that result; meant prevent 
anyone from building equifment used for interstate radio com- 
munications except under the conditions and pursuant the safeguards 
specified the and meant that such equipment when constructed 
placed operation only pursuant instrument au- 
thorization granted and issued the Commission which the Congress 
has designated ‘‘license.’’ 

But further than this, believe that Congress meant that all, 
and not merely some, the applicants for, holders of, such instru- 
ments authorization should dealt with after notice and hearing and 
that Congress did not intend assure applicant for one class 
license fair and full hearing and the same time deny such safe- 
guard another applicant for essentially similar instrument 
authorization. also believe that Congress did not intend confer 
upon the Commission the power avoid all statutory restrictions upon 
the procedure employed merely the simple device calling 
license application for license different name. 

make our suggestions for clarification upon these 
assumptions concerning the intention the Congress, both originally 
and now. 
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Section 3—Definitions 


Section the present Act contains list definitions various 
terms referred throughout the Act. propose add that list 
definition the term ‘‘construction permit’’ and the term 
its substantial equivalent. 

Our suggestion with respect these definitions contained 
Page the Committee Print. propose define ‘‘construction 
permit’’ ‘‘that instrument authorization required this Act 
for the construction apparatus for the transmission energy, 
communications, signals radio, whatever name designated 
the propose define the term ‘‘license,’’ ‘‘station 
‘‘radio station license’’ ‘‘that instrument authoriza- 
tion required this Act, the rules and regulations the Commission 
enacted pursuant the Act, for the use operation apparatus for 
the transmission energy, communications, signals radio, 
whatever name designated the 

The terms above defined appear throughout the 1927 Act and also 
appeared throughout the rules and regulations promulgated the 
Radio Commission pursuant that Act. When 1934 the radio pro- 
visions the 1927 Act were incorporated the present Act these terms 
were again employed. While Congress saw fit add the list defi- 
nitions previously referred to, and now appearing Section the 
present Act, did not see fit define the terms ‘‘construction permit’’ 
and apparently was assumed that their meaning was 
well established that controversy could arise. That assumption has 
now been demonstrated have been without foundation. 

therefore strongly recommend that the definitions above 
referred now written into the Act itself. believe that such ac- 
tion would eliminate all doubt concerning the proper meaning and appli- 
eation many provisions the Act which are now open construc- 
tion, and further believe that with these terms thus defined the Act, 
when taken its entirety, will mean what Congress originally intended 
mean. 


Conference Report No. 1886 which accompanied 9971, 59th Con- 
gress, 2nd Session. 
Section the Radio Act 1927 provided: 


“The expression ‘radio communication’ ‘radio communications’ wherever 
used this Act means any intelligence, message, signal, power, pictures, 
communication any nature transmitted electrical energy from one point 
another without the aid any wire connecting the points from and which 
the electrical energy sent received and any system means which such 
transfer energy effected.” 
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Section 308—Applications for Licenses. 


Paragraph (a) Section 308 the present Act, appearing 
page the Committee Print, now provides that ‘‘the Commission 
may grant licenses, renewal applications, and modification licenses 
only upon written application therefor received Further pro- 
vision made this section for certain exceptions this general rule. 
believe that the language this section should modified 
provide that the Commission may grant ‘‘instruments authoriza- 
tion entitling the holders thereof construct operate apparatus for 
the transmission energy, communications, signals radio only 
upon application therefor received it’’ and have provided. 

The reasons for the amendment suggested are those considered 
earlier connection when pointed out that those sections the 
Act dealing with administrative remedies are subject the defect 
over-particularization. The Commission issues many instruments 
authorization entitling the holders thereof construct operate ap- 
paratus for the transmission energy, communications, signals 
radio which are not, according the Commission’s designation, ‘‘li- 
censes, renewal licenses, and modification The 
ion the broader language would eliminate any doubt concerning the 
meaning this section and would make clear that the filing writ- 
ten application the initial step securing license regardless the 
name assigned the Commission. 

Congress has already recognized exceptions the rule proceed- 
ing written application the proviso clauses now appearing 
paragraph (a) this Section. other exceptions this rule are 
established, believe that they should written into the law itself 
and not left the whim the Commission. Since the filing writ- 
ten application ordinarily does, and always should, constitute the first 
initial step any license proceeding, apparent that im- 
possible for those who desire oppose the issuance license 
effectively orderly manner unless the rule concerning the 
taking this initial step made certain. 


Section 309—Hearings Applications for Licenses; Form 
Conditions Attached Licenses 


Section 309 existing law covers two general subjects. Paragraph 
(a) specifies the procedure employed the Commission hear- 
ings applications for licenses, and Paragraph (b) deals with the form 
licenses issued the Commission and certain conditions which 
must attached thereto. Provisions existing law and our proposed 
amendments thereto appear pages the Committee Print. 

The amendment which propose relates Paragraph (a) this 
section change proposed the terms and provisions Paragraph 
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(b). Specifically our proposal that Paragraph (a), now written, 
stricken its entirety, and that there substituted lieu thereof 
three separate paragraphs, all dealing with the procedure employed 
the Commission handling and disposing applications. Before 
considering detail the terms our proposed amendment, desire, 
however, address ourselves briefly some the questions which 
have arisen under provisions existing law, and the reasons which 
seem make amendment the type which propose im- 
perative. 

Paragraph (a) Section 309, now appears, contains all pro- 
visions existing statutory law relating the procedure followed 
the Commission acting upon licenses. While 
contains only two sentences, the most important part the Act 
far the industry concerned. The first sentence provides that 
upon examination any application for station license for 
the renewal modification station license the Commission shall de- 
termine that public interest, convenience, necessity would served 
the granting thereof, shall authorize the issuance, renewal, 
modification thereof accordance with said finding.’’ The second sen- 
tence provides that ‘‘In the event the Commission upon examination 
any such application does not reach such decision with respect thereto, 
shall notify the applicant thereof, shall fix and give notice time 
and place for hearing thereon, and shall afford such applicant oppor- 
tunity heard under such rules and regulations may 

Here again the difficulty encountered one over-particulariza- 
tion the Act itself, coupled with failure anticipate and provide 
against certain contingencies created Commission action. The amend- 
ment proposed arises out the necessity created combination 
restrictive language the Act and restrictive interpretation that 
language the Commission. 

the first place, will observed that the first sentence this 
paragraph only three types applications are enumerated. The ones 
mentioned are applications for license, for renewal license, and for 
modification license; reference whatever made the handling 
other types applications provided for the Act and for which the 
Commission has made provision its Rules and Regulations. the 
second place, will observed that provision whatever made for 
the rights and remedies, any, those licensees and applicants who 
desire, because electrical interference other reasons, oppose the 
granting particular application. This latter statement true both 
those applications which the Commission upon mere examination 
thereof may grant without hearing, and those applications which the 
Commission after examination may designate for hearing. The result 
has been create great doubt and confusion, first, concerning the class 
type application which the procedure specified this paragraph 
relates, and secondly, concerning those steps which the Commission must 
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take with respect the handling applications which admittedly fall 
within the terms this 

With respect the first these questions, namely, what type 
application falls within the terms Section 309 (a), now written, 
much could said. will suffice, however, refer single case 
illustrative class cases. the case Federal Communications 
Commission Columbia Broadcasting System California, Inc., 311 
132, application for transfer license was involved. There, 
although the Commission did fact grant hearing which the ap- 
plicants were permitted participate, later, and various papers 
and briefs filed both the United States Court Appeals for the Dis- 
trict Columbia and the Supreme Court, took the position that its 
procedure was not governed the provisions Section 309 (a). 
its Petition for Certiorari the Supreme Court, the Commission speci- 
fically stated 


the Commission’s contention that the statute prescribes entirely 
different form procedure govern applications for station licenses from that 
which prescribes for requests for consent assignments licenses and that 
proposed transferees under Section 310 (b) not have right hearing 
before the Commission the issue public interest, such Section 309 (a) 
confers upon applicants for license for renewal modification license. 
Although the Commission does sometimes, did here, hold hearing its 
own volition, does because under some circumstances hearing may 
the most expeditious manner ‘securing full information’ and not because the 
Act requires hold hearing every case before refusing consent 
transfer. The holding the court below the contrary will place serious 
administrative burden the Commission. 


clear that similar contention can made concerning every 
application provided for the Act and the Commission’s Regulations 
which not specifically named Section 309 matter fact, 
similar contention was successfully made before the United States 
Court Appeals for the District Columbia case with respect 


early 1929, the ambiguity the operation and administration Sections 
and the Radio Act 1927, now Sections 309 (a) and 319 (a) were called 
the attention Congress. the hearings 15430 and 4937, 70th Con- 
gress, 2nd Session, the legislative representative for the National Association 
Broadcasters requested that the foregoing provisions clarified. Similarly, the 
hearing the forerunner the Communications Act 1934, 70th Congress, 
2nd Session, January 16, 1930, 108, the following colloquy between Mr. Caldwell, 


former General Counsel the Federal Radio Commission, and Senator Dill took 


place: 


“Mr. Section (now Section 309) you have provision cover- 
ing Hearings.” 


“Senator think there should broader provision.” 


“Mr. Caldwell—This provision stands does not recognize the rights 
others who may affected parties the proceeding. applicant 
radio cannot given any substantial privilege without affecting everybody else, 
particularly broadcasting. The others ought notified and ought have 
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instrument denominated the Commission ‘‘special experi- 
mental can argued with much force that the re- 
sult the Court’s holding that case the establishment the 
proposition that the holder instrument authorization not speci- 
fically named Section 309 (a) the Act entitled neither hear- 
ing before deniai the Commission nor appellate review the 
Commission’s action. 

With respect the second these questions, namely, what pro- 
cedural steps must the Commission take handling application 
which admittedly within the terms Section 309(a), now written, 
even more difficult problems are presented. Here the Commission ap- 
pears have become obsessed with the idea that its only duty with 
respect the applicant, and that need give consideration whatso- 
ever the injury, any, which would result existing licensees and 
other applicants from favorable action upon particular application. 
has construed Section 309(a) authorizing, and fact requiring, 
grant any application without hearing and result wholly 
parte representations if, result such representations arrives 
the conclusion that the granting such application would have 
beneficial result. Moreover, after such grant without hearing, the 
Commission has been adamant its position that parties who then ap- 
ply for the right heard can heard only the judgment 
the Commission such action will beneficial the Commission itself. 
other words, those who desire oppose the granting particular 
application are entitled consideration for themselves but only 
aid the Commission the performance its duties.?? 

Perhaps better way illustrating the difficulties which have 
arisen concerning this question under present provisions law can 
found than read you statement made the Commission 
Subcommittee the Committee the Judiciary the United States 
Senate which now considering the administrative law bills (S. 674, 
675 and 918). page 1557 the report the hearings these 
measures, the Commission said: 


“There nothing the Communications Act which creates exception 
the procedure granting licenses without hearing require that hearing 
held upon request persons other than the applicant. Nor contemplated 
the act that where the Commission has reached the determination that public 


that case the instrument authorization question conferred authority 
upon the holder operate transmitting apparatus with power greater than that 
used any other station, but the Court held support the Commission’s con- 
tention that effect that the instrument question was not the sort license 
referred the appellate section the Act (Sec. 402(b)), and from this 
followed that was not the sort license referred Section 309(a) the Act 
since the terminology employed both sections the same. (Crosley Corporation 
vs. Federal Communications Commission. App. 312, 106F(2d) 833). 

This policy was first announced Application Hazelwood, Inc. 
(Docket 5698): see also Application Matheson Radio Company, Inc. 
(Docket 2682). 
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interest, convenience, necessity will served grant the application, 
must also inquire into the possible adverse effect grant the application 
might have upon the private interests any other person, hold hearing 
upon the request such person order consider this factor. Indeed, 
the Supreme Court held Federal Communications Commission Sanders 
Brothers Radio Station (309 470), the effect the grant applicant 
upon the private interests persons other than the applicant not and 
itself factor which the Commission need consider. Hence, where this the 
only reason for which hearing, participation hearing, desired 
person other than applicant, such hearing participation would entirely 
fruitless. Any requirement for mandatory hearings merely for the furtherance 
private interests, where question public interest also involved, would 
defeat than serve the express purpose the act ‘encourage the larger 
and more effective use radio the public interest’ and would make the 
Commission’s processes convenient devices for the obstructionist tactics per- 
sons desirous preventing the establishment additional broadcast facilities. 
The mandate the Commission grant applications without hearings, where 
showing has been made that public interest will served the grant, 
fundamental and essential proper execution the Commission’s functions.” 


solve questions this sort that propose that Paragraph 
(a) Section 309 stricken and that three separate paragraphs 
inserted lieu thereof which paragraphs will specify with particularity 
the conduct the Commission and the rights and remedies parties 
interest when applications for instruments authorization are pre- 
sented the Commission for determination and decision. 


Paragraph (a)—Applications Granted Without Hearing 


Paragraph (a) our proposed revision Section 309 found 
page the Committee Print. deals, does Section 309(a) 
now written, with the handling the Commission applications for 
instruments authorization involving use radio; also retains 
the Commission’s present power grant such applications without hear- 
ing. But differs from Section 309(a) now written two important 
respects. 

the first place, while Paragraph (a) Section 309 now clearly 
applies only three enumerated types application, namely, ‘‘ap- 
plication for station license, for the renewal modification 
station Paragraph (a) our proposed Section 309, and 
fact all other provisions this Section proposed, relate the handling 
and disposition all written applications required Section 308 
the Act propose amended. other words, our proposal re- 
lates and would require the handling any application for instru- 
ment authorization ‘‘entitling the holders thereof construct op- 
erate apparatus for the transmission energy, communications, 
signals, radio’’ according definite procedural scheme which 
provided for the statute itself. 

the second place, the Commission would required make 
two findings condition precedent grant without hearing rather 
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than one present. would required find not only that public 
interest, convenience and necessity would served the granting 
the application, the law now provides, but would also required 
find ‘‘that such action would not aggrieve adversely affect the in- 
terest any licensee, applicant other person.’’ the Commission 
unable without the conduct hearing make both these deter- 
minations, would required designate the application for hear- 
ing and put operation the procedure specified Paragraph (b) 
our proposal next dealt with. 


Paragraph (b)—Applications Designated for Hearing 


Paragraph (b) our proposed revision Section 309 appears 
page the Committee Print. deals with situations where the 
Commission upon examination application unable reach both 
the conclusions necessary grant without hearing under Paragraph 
(a). differs principally from provisions existing law that 
specifies detail the various steps which must followed the Com- 
mission, and attempts make provision not only for the hearing the 
applicant, but also any other person who, under existing provisions 
law, may have right challenge the legality propriety any action 
taken the application. 

The adoption our proposal would amend existing law the ex- 
tent adding three requirements: (1) requirement that notices con- 
cerning Commission action particular application sent all 
parties interest well the (2) requirement that notices 
which precede hearing should phrased such manner remove 
all doubt concerning the subjects dealt with the hearing; and 
(3) requirement that any hearing subsequently held upon the ap- 

Concerning our first requirement, namely, that notices Commis- 
sion action sent other parties interest well the appli- 
cant, have the following suggest. Such parties interest would 
the ordinary case only those who under the Commission’s own reg- 
ulations would adversely affected electrical interference and such 
action would involve the sending notice only few additional 
persons. The Commission’s staff must now determine who those per- 
sons are, and make report the Commission the nature and extent 
their interest when the application initially considered either un- 
der Section 309, now written, under Paragraph (a) our pro- 
posal. The additional duty mailing notices thosé persons the 
event that the Commission designates the application for hearing rather 
than granting would involve substantial increase the Commis- 
sion’s labor, and would contribute measurably the establishment 
sound procedural scheme. 
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the suggestion such requirement not mean say that 
participation any hearing should strictly limited those persons 
who the Commission finds are might adversely affected the ac- 
tion proposed, make impossible the intervention other persons 
whose estimate evaluation their own interest different from that 
the Commission. all such believe that due process well 
common justice requires that the right participate hearings 
extended all parties who feel and are able demonstrate that they 
have substantial interest the subject matter whether the Commis- 
sion recognizes this interest initially not. But what assert 
that impractical and unnecessary require person file and 
prosecute petition intervene proceedings relating particular 
application when the Commission itself knows and recognizes the inter- 
est that person when considers the application initially. Moreover, 
the sending such notice would operate not only protection 
the Commission itself, but the applicant whose application being 
it. Such notice, not responded the person 
whom was directed, would provide definite bar any subsequent ac- 
tion which such person might institute attacking the validity pro- 
priety the Commission’s order. 

our proposed requirement that notices hearing 
whomever directed should definite and certain rather than phrased 
generally the words the statute, believe that there can 
real disagreement. The necessity for such requirement was recognized 
and commented upon members the Attorney General’s Commit- 
tee Administrative Procedure, but, aside from this, believe its 
merits are obvious. 

general notice limits neither the issues nor the parties; moreover, 
leads practices whereby applicant and others who desire par- 
ticipate hearing must prepare extensive testimony and exhibits, 
their peril unprepared meet the issues which the hearing of- 
ficer may imagine have been within the contemplation the Com- 
mission when phrased general notice. All too frequently has been 
the practice this Commission and its predecessor phrase notices 
hearing such manner conceal rather than reveal the real points 
issue. Such practice productive possible benefit anyone 
concerned only conducive Commission action predicated upon is- 
sues which were not dealt with all dealt with only incidentally be- 
fore the hearing officer. Such practice should made impossible the 
terms the statute itself. 

argument should required support our proposed third 
requirement, namely, that any hearing held upon application should 
‘‘full hearing’’ with all that that term implies. Compliance with 
the fundamental requirements due process should compel this result 
without statutory provisions this effect, but unfortunately the solu- 
tion present problems seems require more. believe that statu- 
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tory provision which terms requires ‘‘full hearing which the ap- 
plicant and all other parties interest whether originally notified the 
Commission subsequently admitted interveners, shall permitted 
participate’’ will afford this solution. 

‘‘full hearing’’ administrative sense has been defined 
the Supreme Court the Morgan Cases one which party whose 
legal rights are determined may offer both evidence and argument. 
pointed out the Court those cases, such requirement relates 
substance and not form. does not mean and cannot con- 
strued mean that particular names designations must applied 
various procedural steps. does mean that parties who participate 
proceedings applications before the Commission have certain defi- 
nite procedural rights, and that participation the extent necessary 
advise the Commission the nature and extent that party’s asserted 
interest matter right and not matter grace. statutory pro- 
vision such propose extending participation such hearing not 
only those originally notified the Commission but also those 
admitted interveners’’ should make clear not only 
the nature the hearing intended, but also who should permitted 
participate. 


Paragraph (c)—Hearings After Protest 


Paragraph (c) our proposed revision Section 309 found 
pages and the Committee Print. deals with one the 
most vexatious procedural problems which confront practitioners before 
the Commission. That problem concerns the rights licensee ap- 
plicant who feels himself aggrieved adversely affected action 
taken granting the application another without hearing. The 
claimed injury may one electrical interference economies, 
both, but regardless the extent basis for the injury asserted, the 
Act now provides method whereby party aggrieved may cer- 
tain securing hearing before the order question becomes final. 

Before dealing with our proposed amendment, should stated 
that Section 405 the Act now found pages 25-26 the Committee 
Print, which has been construed the Commission authorize the 
Commission grant hearings such cases, has proven little 
value. the first place, Section 405 authorizes but does not re- 
quire the Commission grant rehearings; the matter wholly within 
the discretion the Commission. the second place, difficult 
enough any case secure the rehearing matter which has been 
originally determined the Commission but here, where the allegations 
petition for rehearing are based upon facts which were within 
the Commission’s knowledge and brought its attention its own 
staff the time the application was originally considered, virtually 
impossible. 
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The net result that party objecting grant the applica- 
tion another without hearing must endeavor prosecute appeal 
from the decision and order question, which appeal must based 
upon record which does not present all facts necessary for determi- 
nation the case upon its merits. Since there evidence support 
the position stated the complaining party, the only question which 
ean determined upon such appeal whether not such party 
was properly excluded from the administrative proceedings and given 
opportunity prove his case. the event that the court finds that 
his exclusion was improper, the case must remanded the Com- 
mission with directions make new determination based upon 
further and more comprehensive record. necessarily follows that this 
results extended litigation and defeats the real purpose the ad- 
ministrative process which the expeditious settlement disputes. 

Paragraph our proposal substantially redraft certain 
regulations which were adopted the Federal Radio Commission 
deal with this situation, and which were continued effect the pres- 
ent Commission for period time after its These 
regulations were repealed effective August 1939 and since that date 
neither the Act nor the Commission’s regulations has provided any 
method for dealing with this problem. 

Our proposal provides that when any instrument authorization 
granted the Commission without hearing, provided Paragraph 
(a) thereof, such grant will remain conditional and subject protest 
for period thirty days. During that period any person who would 
entitled challenge the legality propriety the Commission 
grant under the appellate section the Act may file protest directed 
such grant and request hearing thereon. Provision made that 
any protest filed shall contain such allegations fact will show 
the protestant proper party interest and that such protest 
must specify with particularity the matters and things issue between 
the parties. Here, the case prehearing notice formulated 
the Commission itself, there express provision against general 
phraseology phraseology merely the words the statute. 

When such protest filed, our proposal would make mandatory 
upon the Commission designate the application question for hearing 


Paragraph the Rules and Regulations the Federal Radio Commission 
contain provisions which permitted any aggrieved person file protest within 
twenty days from the date which public announcement Commission action 
granting application was made. The protest was executed and sworn 
person having knowledge the facts therein stated and contained (1) statement 
protestant’s interest the matter, (2) terse yet complete statement the facts 
which the protestant expected prove hearing, and (3) proof service upon 
the applicant. Upon receipt the protest the authority granted became auto- 
matically suspended unless otherwise ordered the Commission and the application 
was designated for hearing upon the issues contained the protest. This protest 
rule discussed some detail the case Symons Broadcasting Company 
Federal Radio Commission, App. 46, (2d) 
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and hear upon the issues set forth the protest the same manner 
which application would heard under Paragraph (b) our 
proposal. Pending hearing and decision the protest, the effective 
date the Commission’s action which the protest directed must 
postponed the Commission unless the authorization involved 
such grant necessary the maintenance conduct existing 
service. this event, the Commission required authorize the ap- 
plicant utilize the facilities authorization question pending the 
Commission’s decision after hearing the protest. 

believe that only one phase our proposal needs further ex- 
planation. That concerns the requirement that the Commission leave 
effect after protest any grant which necessary the maintenance 
existing service. Due the fact that continuity es- 
sential any communication service, and the further fact that li- 
censes are granted for limited rather than indeterminate period, 
was felt necessary employ this safeguard. Its application manda- 
tory order protect existing services and the persons conducting 
the same against protests which while meritorious upon their face might 
determined after hearing frivolous and unsupported facts. 
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